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The Government Law Center’s explainers concisely map out the law that applies to important 
questions of public policy. 

Among the most impo rtant cases the  Sup rem e Court of the Unit ed Stat es will hea r thi s term is 
Moore v. Harper.  The  issue squa rel y pres ent ed is whet h er sta t e courts have the aut ho ri ty to 
cons ider any clai m rela t ing to an actio n tak en by  a  stat e legi s la t ure tha t concerns federa l 
elect io ns . The  deci s io n might also aff ect the mecha ni sm for choo s i ng electors , bro ugh t a cha ll enge to the 

newly drawn  dist ri ct s .  T he case event ua ll y rea ch ed  the North Caro li na Sup rem e Court.  On 
Feb rua ry 14, 2022, that court  inva li da t ed the new  dist ri ct s beca us e it found that they vio lat ed 
severa l pro vis io ns of the stat e cons ti t uti o n.
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Thi s denia l o f the stay app li ca t io n was follo w ed by an app lica ti o n for cert io ra ri , which was 
gra nt ed on June 30 , 2022.  Thus , the case will be hea rd duri ng the current term of the Court.  
Argum ent has been schedul ed for Decem b er 7, 2022.  

The issue to be argued is based o n what is som etim es called the “ i ndep endent s ta t e l egis l at ure” 
theo ry . It is premi s ed  on Art i cl e  I,  Sect io n  4  of the federa l cons ti t uti o n, whi ch pro vi des that “ T he 
Tim es , Pla ces and Manner of holdi ng Elect io ns for Sena t o rs and Rep res entat i ves , sha ll be 
pres crib ed in each sta t e by the Legi sl a t ure thereof , but the Congres s may at any tim e by Law 
mak e or alter such Regula t io ns … . ” The app ella nts argue tha t thi s pro vis io n preclud es any ent it y 
in a sta t e governm ent  other tha n its leg i s la t ure  fro m involvem ent i n federa l elect io n l aw . Thus , 
acco rdi ng to thi s theo ry , c ha nges to any laws ena ct ed by a sta t e legi s la t ure may be revi ew ed  only 
by Congres s.   

If  the Court accept s  this argum ent , a stat e legi s la t ure would be free to ena ct  any  law relat ed to a  
federa l  elect i o n wit ho ut being sub ject to sta t e judi ci a l revi ew  rega rd i ng its adherence  to the  
pro vi si o ns of its sta t e cons t i t ut io n or other rest ri ctio ns on its  aut ho ri ty . The concept of judi cia l 
revi ew , firs t esta b li s h ed by the Sup rem e Court in Marbury  v. Madison, 4  wo uld no longer app ly  
wit hi n the sta t es in any case in whi ch  an issue concerni ng  legis l at i ve acti o n rela t ed to a federa l 
elect io n  is pres ent ed to a stat e court.  In addi ti o n, if accep t ed, th is  argum ent might well precl ud e 
the governo r fro m any part i cip at i o n in the electo ral pro ces s, thereb y elim i nat i ng the usua l  
execut i ve 


